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specially chosen for the purpose. The Convention put off, almost
to the last days, any decision as to how the electors were to be
chosen and how they were to do the electing.
On July 18 the Convention took up the national judiciary. The
Virginia plan, as reported by the committee of the whole, had
provided for one supreme tribunal but had left inferior tribunals
to be instituted or not by the federal legislature, at its own
discretion. There was still opposition to federal tribunals which
would sit in the separate states. The Convention again left it to
the legislature, wilt the result, it turned out, that such inferior
courts are still provided for by Congress. Madison moved that
the judges of the supreme tribunal be appointed by the executive
with the approval of the Senate. The motion was lost on the
21st, when the Convention voted that the Senate should appoint
the judges. (The method proposed by. Madison was finally
adopted, but not until September 7.) The Convention without
dissent agreed on July 18 that the jurisdiction of the supreme
tribunal should extend to "cases arising under laws passed by
the general Legislature, and to such other as involve the Na-
tional peace and harmony.** This gave the Court even broader
jurisdiction than had been recommended by the committee of
the whole, but the Convention refused to specify the classes of
cases which would fall under the Court's jurisdiction. That was
left to a later date. Nothing then or later was explicitly said about
giving the Supreme Court the power to pass on the constitutional-
ity of acts of Congress. It was an implied power which did not
come into existence until the powers of Congress had been
limited, with the implication that there must be some power to
enforce the limitations.
Under the Articles of Confederation the states had been per-
mitted to have no less than two, no more than seven, members
in the Continental Congress, but the members had voted by
states, one vote for each state. Presumably the smaller states,
demanding equality in the Senate, had expected this system to
continue. On July 23 Gouvemeur Morris and King moved that
tie Senate consist of [blank] members from each state and that
they vote per capita. Here was a radical alteration of the former
system". On the5 per capita principle, a senator from Delaware
might vote with the senators from Virginia, for instance, and
leave Delaware, so anxious for equality, with less than the vote

